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1 See http://www.derecho.uchile.cl/postgrado-y-postitulo/doctorados/facultad-de-
derecho/65948/publica cion-del-tratado-de-responsabilidad-extracontractual-del-profes (a printout 
of this webpage is included in Appendix A). 
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1. ON THE STANDARD FOR ASSESSING NEGLIGENCE 
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2 rved in a prudent man of identical 
profession or position located in the same place, time and with other external circumstances . 
Alessandri, De la Responsabilidad Extracontractual en el Derecho Civil chileno (Santiago: Ediar-Conosur, 

1983), vol. I, p. 172. 
3 Aedo, El Concepto Normativo de la Culpa como criterio de distribución de riesgos. Un Análisis 

in 41 Revista Chilena de Derecho (2014). 
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2. LIABILITY FOR THE ACTION OF ANOTHER AND CULPA IN ELIGENDO/IN 

VIGILANDO 

 

 

                                                        
4 Including: intensity of the damage; probability of the damage; value of the action that provokes the 
damage; cost of avoiding the accident; type of relationship between the author of the damage and the 
victim; and expert activity. 
5 Barros, op. cit., p. 89. 
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6 A contract of exchange is a contract that implies a discrete transaction, rather than a relationship 
that extends over time. See infra, fn. 26. 
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7 With the exception of contracts intuito personae that are executed precisely because of the qualities 

of the other party.  
8 Mistake regarding the person with whom one has the intention to 
contract does not produce a defect in the consent, except if consideration of this person is the principal 
ca  
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9 Malicious intent (dolo) in civil matters has been interpreted more broadly than that indicated by the 

wording of Article y upon a person or the 
Therefore, this concept includes actions in which the damage to third persons 

is understood as being included sness that the act is contrary to the 
), despite that the objective of the action is not inherently to damage another, rather to obtain a 

personal advantage. Alessandri (1943), op. cit., p. 164.   

10 El dolo no vicia el consentimiento sino cuando es obra de una de las partes y cuando 
además aparece claramente que sin +él no hubieran contratado. En los demás casos el dolo da lugar 
solamente a la acción de perjuicios, contra la persona o personas que lo han fraguado o que se han 
aprovechado de él; contra las primeras por el total valor de los perjuicios, y contra las segundas hasta 

The accomplice responds for the total amount, 
jointly and severally, in accordance with Article 2317 of the Civil Code. There is controversy as to 
whether the obligation of those who have profited from fraud is compensatory or restitutory in 
character. See Barrientos, Javier, Código Civil. Edición concordada con observaciones históricas, críticas, 

dogmáticas y jurisprudenciales (Santiago: Thomson Reuters, 2014). 



 

 

 

 

 

 

3. ON THE PROOF OF NEGLIGENCE 

THE GENERAL RULE 
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11 Supreme Court, 16.10.1954, 60 Revista de Derecho y Jurisprudencia, 1st sect., p. 488. 

a quasi-delict or negligent act (culpa cuasidelictual o aquiliana) falls upon the claimant, and that of lack 
of liability or extenuation See also Barros, Tratado de Responsabilidad 

Extracontractual (Santiago: Editorial Jurídica de Chile, 2008), p. 141.  

12 Unless otherwise indicated, all references to Articles are to Articles of the Civil Code. 
13  



 

 

 

THE EXCEPTION: LEGAL PRESUMPTIONS OF NEGLIGENCE 
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14 Presumptions might be legal or judicial. Legal presumptions are subject to Article 
47. Those that are deducted by the judge must be grave, pr Las 
presunciones son legales o judiciales. Las legales se reglan por el artículo 47. Las que deduce el juez 
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15 Article 2329 continues listing particular cases of application of the general principle quoted in the 

The following persons are especially obligated to carry out this reparation: 1. Those who 
carelessly fire a firearm; 2. Those who remove the slabs of cement from a drain or pipe in the street or 
on the road, without taking the necessary precautions so that the persons who transit there by day or 
night do not fall; 3. The person who is obligated to construct or repair an aqueduct or bridge that 
crosses a road, who have it in a state of causing damage to t

Art. 2329. Por regla general todo daño que pueda imputarse 
a malicia o negligencia de otra persona, debe ser reparado por ésta. Son especialmente obligados a esta 
reparación: 1º. El que dispara imprudentemente un arma de fuego; 2º. El que remueve las losas de una 
acequia o cañería en calle o camino, sin las precauciones necesarias para que no caigan los que por allí 
transitan de día o de noche; 3º. El que, obligado a la construcción o reparación de un acueducto o 
puente que atraviesa un camino lo tiene en estado de causar daño a los que transitan por él .  
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16 The interpretation made of this norm has evolved from that which could be understood as a simple 
reiteration of the general rule of liability, to another according to which the rule would be a 
presumption of negligence generally applicable to dangerous activities, to a much more general 

due to the 
nature or circumstances of its occurrence, it is susceptible of being attributed to the negligence or 
intentional maliciousness (dolo This last interpretation in Alessandri, De la 

Responsabilidad extracontractual en el Derecho Civil chileno (Santiago: Imprenta Universitaria, 1943), p. 

292.  
17 A theory co
an indication of negligence. Ducci, Responsabilidad civil (extracontractual), graduate thesis, Faculty of 

Law of the University of Chile (Santiago: El Imparcial, 1936).  
18 Alessandri, Arturo, op. cit.  



 

 

19  

 

20

21

 

 

22

                                                        
19 See, in general, Barros, op. cit, pp. 147ff.  

20 It has been claimed s in those cases where a dangerous activity is 
v

De la Maza, Responsabilidad civil. Casos prácticos (Santiago: 

Abeledo Perrot, 2010) p. 27.  
21 Barros, op. cit., p. 154. On infra, at § 41ff. 

22 Barros, op. cit., p. 153. 
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PRESUMPTION OF NEGLIGENCE IN ENVIRONMENTAL 

MATTERS 

 

                                                        
23 Ibid.  
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PRESUMPTIONS OF NEGLIGENCE REGARDING THE ACTION OF 

THIRD PARTIES 

 

                                                        
24 See Corral, Hernán, Lecciones de Responsabilidad Civil Extracontractual (Santiago: Editorial Jurídica 

de Chile, 2003).  
25 Liability on the part of the agent of environmental damage is legally 
presumed if there has been infringement of norms of environmental quality, of emission norms, of 
prevention or decontamination plans, of special regulations applicable to cases of environmental 
emergency, and of norms for environmental protection, preservation or conservation established in this 
statute or in other statutory or regulatory provisions . 
19300. Se presume legalmente la responsabilidad del autor del daño ambiental, si existe infracción a 
las normas de calidad ambiental, a las normas de emisiones, a los planes de prevención o de 
descontaminación, a las regulaciones especiales para los casos de emergencia ambiental o a las normas 
sobre protección, preservación o conservación ambientales, establecidas en la presente ley o en otras 
disposiciones legales o reglamentarias . 
determine that the prior references are considered to be merely illustrative and by way of example. In 
summary, the presumption arises from the breach of any legal norm or regulation that refers to the 
conservation o Corral, El daño ambiental y responsabilidad civil del 
empresario en la ley de bases del medio ambiente  Revista Chilena de Derecho (1994), p. 171.  
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26 
gets extinguished at th Los Contratos, 

parte general 

of chattels: at the same moment in which the parties agree, the seller hands the thing over to the buyer 

however, a contract formalizes a relation that extends over time (e.g. a supply contract between a 

manufacturer and its providers, a labour contract, and the like). 
between contracts as 

transacions and contracts as relations, which underpins the traditional distinction between 

Atiyah, Patrick: An Introduction to the Law of Contracts (Oxford: Oxford University Press, 1995), pp. 

50-53.  
27 Barros, op. cit, para. 41: many of the typical risks that are generated in the contemporary social 

domain are provoked by businesspeople organized as legal persons. The rules on liability for the act of 
a third person as established in the modern codes have received particularly significant qualifications 
when discussing liability of the businessperson. In turn, the company organized as a legal person does not 

only respond for the acts of its dependents, according to the rules of liability for acts of third persons, 
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28 Supreme Court, 11.12.1958, 55 Revista de Derecho y Jurisprudencia, segunda parte, section 4ª, 209.  

29 Excluded from this review are cases of negligence of incompetent persons. Since they cannot act in 
a legally relevant sense, their negligent action is directly attributed to the relevant carer. But in these 
cases carers are liable for their own action (failure to supervise the action of those at their care), not for 
the action of another.  
30 The criteria assumed by the jurisprudence is that of imparting orders or instructions: Supreme 
Court, 19.6.1954, 51 Revista de Derecho y Jurisprudencia sec. 1ª, 216; Court of La Serena, 3.5.1978, 75 

Revista de Derecho y Jurisprudencia, sec 4ª, 343; Court of Santiago, 22.6.1987, 84 Gaceta Jurídica, 78.  
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31 Barros, op. cit, p.186.  

32 Barros, op. cit, p. 187.  
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33  (parapgrph 5). Pero cesara la obligación de estas personas si con la autoridad y el 
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34 Barros, op. cit, p. 421. 

35 Barros, op. cit, p. 422. 
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36 Ibid.  
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3. THE DISTRIBUTION OF LIABILITY IN A CHAIN OF SEPARATE AND INDEPENDENT 

ACTIONS THAT ULTIMATELY CAUSES A DAMAGE 

 

                                                        
37 Alessandri, Arturo, De la Responsabilidad Extracontractual en el Derecho Civil Chileno (Santiago: 

Imprenta Universitaria, 1943), p. 109. 
foundation in the order of liberties that allow us to develop our life plans, because in the same way that 
we benefit from living together, reciprocally we must support the costs that arise from these relations . 
Barros, op. cit, p. 24. 

38 Ibid. 
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39 Barros, op. cit., p. 383ss. 

40 C. de Antofagasta, 28.6.2002, N° LegalPublishing 26734. Rol N° 1302-2003. The concept of 

it does not give criteria to establish  facing a concrete case  the causal relation that is relevant for the 
law to establish. For the purpose of the latter casual relation it is necessary to determine also whether 
the damage is attributable to the action according to the norms.  
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41  one could, of course, go even farther: even the parents of the manufacturer of 
the hammer could be included in the story, since if they had not conceived their son, he would not have 
manufactured the hammer that the store owner subsequently sold to the assassin. 
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42 Nor the parents of the manufacturer from having a child, and so on. 
43 This is the reason why the relevance of the contract linking two agents had to be discussed here, 
when the issue is causality, and above at § 24ff, when the issue was negligence.  



 

 

 

 

4. A NOTE ON JOINT, JOINT AND SEVERAL, AND IN SOLIDUM LIABILITY 

 

 

 

 

 

 



 

 

 

 

 

 

44  

                                                        
44 Barros, op. cit., p. 423. 
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45 In fact, this is the judicial solution for this problem in France, where there is no rule of joint and 
several liability equivalent to that of Article 2317 of the Civil Code. 
46  su posible 

( Damage caused by an indeterminate member of a determined 
group and its possible reception in Chilean law) , In 1 Revista de Derecho Escuela de Postgrado. 

Universidad de Chile (2011), pp. 151-183. 
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47 sentencias judiciales no tienen fuerza obligatoria, sino en las causas en que actualmente se 

 



 

 

 

48

 

  

 

49  

                                                        
48 This principle is enshrined in Article 10, paragraph 1 of the Organic Code of Courts (Código 

Orgánico de Tribunales) e their jurisdiction, only at the petition of the 

party, with the exception of those cases in wh  
49 If the judge decides issues that are in this sense outside his or her jurisdiction, the decision might 
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COMMENTS ON PROF. DOMINGUEZ’ ADDENDUM TO HIS REPORT DATED 9 MARCH 2016. 

The matter of the content and scope of the presumption of 
negligence of Article 2329 has not been discussed with the clarity 
that the same requires by doctrine.1 In this sense, an explanation 
of the presumption of Article 2329 must refer to two elements: 
first, what are the conditions of application of the rule of Article 
2329; second, what are the consequences of the application of 
said rule. This may be expressed in the following manner: the 
conditions of application determine what must be proven by the 
plaintiff who invokes in his favour the rule of Article 2329; the 
consequence is a shift in the onus probandi. To answer these 
questions, we have to look at the idea of a presumption.   

§ 1. The idea of presumption: from a known fact, one can 
“deduct” another fact. One may define a legal presumption as 
Article 47 of the Civil Code does: “a fact is said to be presumed 
when it may be deducted from certain known information or 
circumstances”. As has been explained in § 12 of my Expert 
Opinion dated 2 June 2016, presumptions may be judicial or 
legal. Judicial presumptions are those elaborated by the judge in 
concrete. Legal presumptions are those contained in abstract in a 
legal rule. The presumption of Article 2329 is a legal 
presumption2.   

Article 2329, then, is a rule that establishes that when 
certain facts or circumstances have been proven, another fact 
may be “deducted”. Thus presumptions involve two facts: one is 
the “known” fact and another that is “deducted” from the former, 
in virtue of the presumption. The logic of the presumption is 
certainly pragmatic, because it makes sense only if the former 
                                                        
1 For a general revision of the doctrine that interprets Art. 2329 as a general presumption 
due to the fact itself, see: Carlos Ducci, Responsabilidad civil (extracontractual), Santiago: 
Imprenta El Imparcial, 1936, p. 133-136; Carlos Ducci, Responsabilidad civil. Actividades 
peligrosas hechos de las cosas circulación de vehículos, Santiago: Editorial Jurídica de 
Chile, 1971, p. 97-110; Arturo Alessandri, “Une nouvelle interprétation de l’art. 2329 du 
Code civil chilien”. In: Études de Droit Civil à la mémoire de Henri Capitant, Paris: Dalloz, 
1939, p. 9 et seq; Arturo Alessandri, De la responsabilidad extracontractual en el Derecho 
Civil chileno, Santiago: Imprenta Universitaria, 1943, n. 195-196, p. 292-295; and Enrique 
Barros, Tratado de responsabilidad extracontractual, Santiago:_Editorial Jurídica de Chile, 
2006, n. 91-93, p. 147-151. 
2 See Barros, op. cit., § 97, p. 156 et seq.   
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fact is easier to prove than the latter. In such case, the application 
of the presumption will permit the person who asserts the same 
to prove the (difficult to prove) second fact by proving the (easy, 
or at least easier to prove) first fact.  

To explain the presumption of Article 2329 of the Civil Code 
implies identifying these two facts, the “known” and the 
“deducted” by virtue of the presumption.  

In accordance with said Article, “As a general rule, all 
damage that may be attributed by the maliciousness or 
negligence of another person should be repaired by it”. As Barros 
indicates, what the law requires is not that the damage is 
effectively attributable, rather that it may be attributed, that is to 
say, that it occurs in a context in which “experience shows that 
the damage provoked in such circumstances is usually due to the 
negligence or malicious act of the person who causes it”3.   

§ 2. Conditions of application of the presumption of Article 2329. 
If this is correct, then it is clear that Article 2329 assumes that the 
plaintiff, or in general the person who invokes the presumption, 
shall prove (a) his damages and (b) that said damage was 
produced in such circumstances that is usually due to the 
negligence or malicious act of the person who causes it. This 
second fact (b) to be proven includes the proof of (i) a causal link 
between the damage and what occurred in these circumstances 
(i.e. the alleged tortious act) and (ii) an evaluation of these 
circumstances in accordance with normal experience.  

A clarification of element (b) (ii) might be in order. The point 
of the presumption is to avoid burdening the victim with the need 
to prove negligence when he/she was harmed in circumstances 
in which the damage itself justifies the prima facie conclusion 
that the agent acted negligently. The standard example (to which 
we shall return) is Arturo Alessandri’s 4 . Alessandri cleverly 
observed that, since trains are supposed to move without 
                                                        
3 Barros, op. cit., p. 150. Also see Alessandri, op. cit., n. 196, p. 293. In jurisprudence, see 
Supreme Court, 7 September 2000. RDJ, Vol. XCVII, Santiago: 2000. Second part, second 
section, p. 65. In one of its recitals, the Court indicates: “When the legislator uses the 
subjective expression ‘may’, it wishes to refer in general terms to any damage that is 
possible, probable or rational of being attributed to a malicious act or negligence”. 
4 See the following footnote.  
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crashing, the occurrence of a train crash is in itself evidence of 
negligence on the side of the train company. One could call these 
activities “risky activities”, bearing in mind that what 
characterizes them is that damage is a pointer to negligence, a 
pointer strong enough to shift the burden of proof. The proof of 
element (b) (ii), as explained above, relies fundamentally on 
general experience, and for this reason it might not require a 
significant amount of evidence. This is, however, something to be 
ascertained in view of the concrete circumstances of the case.    

Hence, (a) and (b) would be facts that in accordance with 
Article 47 may be called “known”, that is to say, facts that should 
be proven by the person who invokes the presumption of Article 
2329 for it to be applicable. Once those facts have been proven, 
the presumption of Article 2329 allows for “the deduction” of (c), 
the fact of the defendant’s negligence and (d) that said 
(presumed) negligence had a causal link with the damage.  

(a) and (b) are the conditions of applicability of the 
presumption. They are facts or circumstances that should be 
proven by the person who asserts that the presumption should 
apply. These facts or circumstances are those that permit one to 
establish that damage has been caused as a consequence of a 
risky activity. Condition (a) covers the damage itself and 
condition (b) refers to the causal link between the risky activity 
and the already proven damage.  

It should be noted already here that to argue that the 
presumption covers also any of these two underlying matters, (a) 
or (b), would not make any sense since it would then be 
impossible to identity the situations where the presumption 
applies. It would not make sense to say that the damage 
effectively caused is presumed, and it would not make sense to 
say that it is presumed that the damage has been caused by the 
risky activity. Both the fact of the damage as well as the 
circumstance of it having been caused by the dangerous activity 
are conditions for the application of the presumption, and 
therefore should be proven in accordance with general rules, that 
normally will mean that they should be proven by the plaintiff. I 
will revert to this issue below. 
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§ 3. The consequence of the presumption: the fact that is 
“deducted”. Once the conditions of application of the 
presumption are identified, we can now say something about the 
consequences of the presumption. The proof of the damage and 
the causal link between the damage and the activity proven to be 
risky allow, in accordance with the rule of Article 2329, one to 
establish that it refers to a damage “that may be attributed to the 
maliciousness or negligence of another person”, and the 
consequence will be that said damage “should be repaired by it”, 
that is to say, that all the conditions for the damage to be 
compensable have been satisfied. In other words, it is presumed 
that all conditions for liability in addition to the damage and the 
causal link have been satisfied. In particular, these are that (c) the 
person who carried out the activity that caused the damage acted 
negligently, and (d) that said negligence had a causal link with the 
damage.  

§ 4. Discussion of traditional cases. Now, to make reference to 
some traditional examples: the passenger who suffered damage 
as a result of a train crash should prove that (a) he/she suffered 
damage and (b) that said damage (i) was caused by the accident, 
and that (ii) experience shows that train crashes are usually the 
consequence of negligence on the part of the train company5. 

Or, to make reference to a case that according to Barros is 
paradigmatic in English law: the passerby on the street that is 
injured as a result of a barrel falling from a higher floor must 
prove (a) that he/she has been injured, and (b) that this damage 
(i) was caused by the falling barrel and (ii) that according to 
experience the fact that a barrel lands on the street is 
consequence of negligence in the handling of the barrel6.  

Moving from the examples to the rule of Article 2329, it can 
in summary be said that for it to be applicable, the plaintiff that 
invokes it should prove (a) that he/she has suffered damage and 
(b) that said damage (i) has been caused in circumstances caused 
by the action of the defendant, and (ii) that experience indicates 
that when such damage is suffered in these circumstances, it is 
                                                        
5 The train crash is an example of Alessandri: see Alessandri, op. cit., (1943), p. 292. 
6 Barros, op. cit., p. 150, note n° 221. 
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due to the negligence of the party who contributed to create these 
circumstances. When these factors have been proven, the 
consequence is that claimant does not additionally need to prove 
the negligence of the defendant, nor that such negligence is 
causally related to the damage; this is presumed.  

§ 5. Prof. Domínguez’ Addendum dated 23 September 2016. 
Prof. Domínguez’ Addendum is related to the interpretation of 
Article 2329 Civil Code. I believe, for reasons explained in §§ 15–
17 of my Expert Opinion, that Prof. Domínguez is right in 
interpreting Article 2329 as containing a legal presumption of 
negligence for one’s own actions. The content of such 
presumption must be discussed in the light of the considerations 
above. 

Prof. Domínguez claims that when Article 2329 applies, 
“[t]he victim does not need to prove the negligence of the author 
of the harm, nor the causal link between the latter and the former, 
being sufficient to prove the existence of the fact that caused 
harm to him/her” (p. 2). In his opinion, “there is no doubt that the 
courts accept that the rule [in] question contains a presumption 
of fault and of causation in the liability [for one’s own actions]” 
(p. 3, translation amended)7. 

For reasons indicated above, however, Article 2329 could 
not contain a presumption of causation between the act and the 
harm. The fact that the harm suffered by plaintiff has been caused 
by defendant’s action has to be proven by plaintiff. Reference has 
been made to Alessandri’s standard example, that of a train crash. 
“A train crash is an event which, by its very nature, presupposes 
negligence; trains ought to move without crashing8”.  

                                                        
7  A brief explanation of the amendment of the translation, which in my view better 
expresses prof. Domínguez’s idea. Prof. Domínguez Spanish original refers to 
“responsabilidad por el hecho propio”, and this has been translated, in Arica Victims KB’s 
submission, as “liability for the fact itself”. But “propio” refers to the agent, not to the act: 
“el hecho propio” is not “the fact itself”, but “the act of one’s own”, as opposed the act of 
another. The general rule in the Civil Code is that one is liable for one’s own actions, but 
sometimes one is liable for the acts of another. Thus article 2321 specify the conditions in 
which parents are liable for the acts of their children, and according to article 2322 
employers are in some cases liable for the acts of their employees. Prof. Domínguez is 
clarifying that article 2329 applies only when liability for one’s own actions is concerned.  
8 Alessandri, op. cit., (1943), §195, p. 292. 
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This is indeed the case. But it is also clear that the plaintiff 
will have to prove that the harm he/she has suffered is due to the 
crash. If causation also in that regard is presumed under Article 
2329’s rule, the basis that would limit the presumption to some 
damages caused in the world, and not to others, would disappear. 
This is the reason why, in my view, it does not make sense to 
claim that the presumption in Article 2329 covers causality. 

Admittedly, in many dicta by relevant authors this is not 
clearly stated. Thus Alessandri: 

If our interpretation is accepted, when dealing with an action that gives 
rise to this presumption, the victim need not prove the negligence of the 
author of the harm, nor the causal relation between the latter and the 
former; it will be enough to prove the existence of the tortious act. In the 
case, for example, of an accident caused by a train or a car crash, or by 
the falling of a barrel, the victim will only have to prove the damage 
suffered as a consequence of the crash or the falling of the barrel9. 

As can be seen, Alessandri seems to be claiming that the causal 
link between the action and the harm is also presumed (“the 
victim need not prove the negligence of the author of the harm, 
nor the causal relation between the latter and the former”). But 
upon closer examination the meaning of the passage is clear: once 
the victim has proven that the harm was suffered as a 
consequence of the alleged tortious act, the agent’s negligence 
and the causal relevance of such negligence are presumed. This is 
because if negligence is presumed, only causality can perform 
what could be called an identifying function, i.e., the function of 
identifying the relevant harm. Prof. Alessandri (and presumably 
Prof. Domínguez) is claiming not that the causal link between the 
alleged tortious act and the harm is presumed, but that the 
(presumed) negligence has a causal connection with the harm; 
that is to say, that Article 2329’s presumption refers not only to 
the fact that defendant acted negligently, but also that such 
negligence covers the causal link between action and harm. The 
fact that the alleged harm was caused by the alleged tortious act, 
however, must be proven according to general rules.   

                                                        
9 Ibíd., §201, p. 298. 
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The same kind of ambiguity can be found in Prof. Barros’ 
Treatise. When discussing the scope of the presumption, he states 
that:  

In comparative law, a typical case in which the presumption is applicable 
occurred in relation to liability for defective products: having proven the 
harm and the product’s defect, one can presume, prima facie, that the 
cause of the harm was the product’s defect (infra N° 556) and that the 
defect was due to negligence on the part of the maker or producer10. 

Thus Barros seems to be claiming that Article 2329 allows the 
Court to presume not only negligence, but also causation between 
the defect and the harm. But this cannot be taken at face value, 
because then the question would be: how can the relevant harm 
be identified? The car was defective, and for that reason the 
steering system failed and the plaintiff crashed. Plaintiff will have 
to prove a causal link between the crash and his damages. I 
believe that, upon reflection, this is what Barros himself would 
say. This is made clearer when considering the passage to which 
Barros makes reference, N° 556, a passage that deals with 
“evidentiary aspects” of liability for defective products: 

when the circumstances of the accident entitles one to think that the 
harm is most probably due to the defect, nothing prevents to apply here 
the presumption of a causal link between the harm and the product’s 
defect, using the presumption contained in Article 232911.  

As can be seen, the situation cannot be described by simply 
saying that Article 2329 contains both a presumption of 
negligence and a presumption of causation. Causation in concrete 
is presumed if adequate causation has been established, i.e. if it 
has been proven that given the nature of the harm and the nature 
of the action in question, the former is due “most probably” to the 
latter. But to say that Article 2329 applies “when the 
circumstances of the accident entitles one to think that the harm 
is most probably due to the defect” is to say that before the 
presumption applies this has to be established: it has to be 
proven that given the kind of harm that is alleged and the 
circumstances of the accident, the latter is the most probable 
                                                        
10 Barros, op. cit., §96, p. 153. 
11 Ibíd., §556, p. 765. 
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cause of the former. As before, the most plausible interpretation 
of Prof. Barros’s passage is that once this has been established 
there is no need to submit independent evidence to the effect that 
the (presumed) negligence made a causally relevant contribution 
to the harm. It is in this limited sense that Article 2329 allows 
both negligence and causation to be presumed. 
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COMMENTS ON PROF. DOMINGUEZ’ ADDENDUM TO HIS REPORT DATED 9 MARCH 2016. 

The matter of the content and scope of the presumption of 
negligence of Article 2329 has not been discussed with the clarity 
that the same requires by doctrine.1 In this sense, an explanation 
of the presumption of Article 2329 must refer to two elements: 
first, what are the conditions of application of the rule of Article 
2329; second, what are the consequences of the application of 
said rule. This may be expressed in the following manner: the 
conditions of application determine what must be proven by the 
plaintiff who invokes in his favour the rule of Article 2329; the 
consequence is a shift in the onus probandi. To answer these 
questions, we have to look at the idea of a presumption.   

§ 1. The idea of presumption: from a known fact, one can 
“deduct” another fact. One may define a legal presumption as 
Article 47 of the Civil Code does: “a fact is said to be presumed 
when it may be deducted from certain known information or 
circumstances”. As has been explained in § 12 of my Expert 
Opinion dated 2 June 2016, presumptions may be judicial or 
legal. Judicial presumptions are those elaborated by the judge in 
concrete. Legal presumptions are those contained in abstract in a 
legal rule. The presumption of Article 2329 is a legal 
presumption2.   

Article 2329, then, is a rule that establishes that when 
certain facts or circumstances have been proven, another fact 
may be “deducted”. Thus presumptions involve two facts: one is 
the “known” fact and another that is “deducted” from the former, 
in virtue of the presumption. The logic of the presumption is 
certainly pragmatic, because it makes sense only if the former 
                                                        
1 For a general revision of the doctrine that interprets Art. 2329 as a general presumption 
due to the fact itself, see: Carlos Ducci, Responsabilidad civil (extracontractual), Santiago: 
Imprenta El Imparcial, 1936, p. 133-136; Carlos Ducci, Responsabilidad civil. Actividades 
peligrosas hechos de las cosas circulación de vehículos, Santiago: Editorial Jurídica de 
Chile, 1971, p. 97-110; Arturo Alessandri, “Une nouvelle interprétation de l’art. 2329 du 
Code civil chilien”. In: Études de Droit Civil à la mémoire de Henri Capitant, Paris: Dalloz, 
1939, p. 9 et seq; Arturo Alessandri, De la responsabilidad extracontractual en el Derecho 
Civil chileno, Santiago: Imprenta Universitaria, 1943, n. 195-196, p. 292-295; and Enrique 
Barros, Tratado de responsabilidad extracontractual, Santiago:_Editorial Jurídica de Chile, 
2006, n. 91-93, p. 147-151. 
2 See Barros, op. cit., § 97, p. 156 et seq.   
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fact is easier to prove than the latter. In such case, the application 
of the presumption will permit the person who asserts the same 
to prove the (difficult to prove) second fact by proving the (easy, 
or at least easier to prove) first fact.  

To explain the presumption of Article 2329 of the Civil Code 
implies identifying these two facts, the “known” and the 
“deducted” by virtue of the presumption.  

In accordance with said Article, “As a general rule, all 
damage that may be attributed by the maliciousness or 
negligence of another person should be repaired by it”. As Barros 
indicates, what the law requires is not that the damage is 
effectively attributable, rather that it may be attributed, that is to 
say, that it occurs in a context in which “experience shows that 
the damage provoked in such circumstances is usually due to the 
negligence or malicious act of the person who causes it”3.   

§ 2. Conditions of application of the presumption of Article 2329. 
If this is correct, then it is clear that Article 2329 assumes that the 
plaintiff, or in general the person who invokes the presumption, 
shall prove (a) his damages and (b) that said damage was 
produced in such circumstances that is usually due to the 
negligence or malicious act of the person who causes it. This 
second fact (b) to be proven includes the proof of (i) a causal link 
between the damage and what occurred in these circumstances 
(i.e. the alleged tortious act) and (ii) an evaluation of these 
circumstances in accordance with normal experience.  

A clarification of element (b) (ii) might be in order. The point 
of the presumption is to avoid burdening the victim with the need 
to prove negligence when he/she was harmed in circumstances 
in which the damage itself justifies the prima facie conclusion 
that the agent acted negligently. The standard example (to which 
we shall return) is Arturo Alessandri’s 4 . Alessandri cleverly 
observed that, since trains are supposed to move without 
                                                        
3 Barros, op. cit., p. 150. Also see Alessandri, op. cit., n. 196, p. 293. In jurisprudence, see 
Supreme Court, 7 September 2000. RDJ, Vol. XCVII, Santiago: 2000. Second part, second 
section, p. 65. In one of its recitals, the Court indicates: “When the legislator uses the 
subjective expression ‘may’, it wishes to refer in general terms to any damage that is 
possible, probable or rational of being attributed to a malicious act or negligence”. 
4 See the following footnote.  
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crashing, the occurrence of a train crash is in itself evidence of 
negligence on the side of the train company. One could call these 
activities “risky activities”, bearing in mind that what 
characterizes them is that damage is a pointer to negligence, a 
pointer strong enough to shift the burden of proof. The proof of 
element (b) (ii), as explained above, relies fundamentally on 
general experience, and for this reason it might not require a 
significant amount of evidence. This is, however, something to be 
ascertained in view of the concrete circumstances of the case.    

Hence, (a) and (b) would be facts that in accordance with 
Article 47 may be called “known”, that is to say, facts that should 
be proven by the person who invokes the presumption of Article 
2329 for it to be applicable. Once those facts have been proven, 
the presumption of Article 2329 allows for “the deduction” of (c), 
the fact of the defendant’s negligence and (d) that said 
(presumed) negligence had a causal link with the damage.  

(a) and (b) are the conditions of applicability of the 
presumption. They are facts or circumstances that should be 
proven by the person who asserts that the presumption should 
apply. These facts or circumstances are those that permit one to 
establish that damage has been caused as a consequence of a 
risky activity. Condition (a) covers the damage itself and 
condition (b) refers to the causal link between the risky activity 
and the already proven damage.  

It should be noted already here that to argue that the 
presumption covers also any of these two underlying matters, (a) 
or (b), would not make any sense since it would then be 
impossible to identity the situations where the presumption 
applies. It would not make sense to say that the damage 
effectively caused is presumed, and it would not make sense to 
say that it is presumed that the damage has been caused by the 
risky activity. Both the fact of the damage as well as the 
circumstance of it having been caused by the dangerous activity 
are conditions for the application of the presumption, and 
therefore should be proven in accordance with general rules, that 
normally will mean that they should be proven by the plaintiff. I 
will revert to this issue below. 
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§ 3. The consequence of the presumption: the fact that is 
“deducted”. Once the conditions of application of the 
presumption are identified, we can now say something about the 
consequences of the presumption. The proof of the damage and 
the causal link between the damage and the activity proven to be 
risky allow, in accordance with the rule of Article 2329, one to 
establish that it refers to a damage “that may be attributed to the 
maliciousness or negligence of another person”, and the 
consequence will be that said damage “should be repaired by it”, 
that is to say, that all the conditions for the damage to be 
compensable have been satisfied. In other words, it is presumed 
that all conditions for liability in addition to the damage and the 
causal link have been satisfied. In particular, these are that (c) the 
person who carried out the activity that caused the damage acted 
negligently, and (d) that said negligence had a causal link with the 
damage.  

§ 4. Discussion of traditional cases. Now, to make reference to 
some traditional examples: the passenger who suffered damage 
as a result of a train crash should prove that (a) he/she suffered 
damage and (b) that said damage (i) was caused by the accident, 
and that (ii) experience shows that train crashes are usually the 
consequence of negligence on the part of the train company5. 

Or, to make reference to a case that according to Barros is 
paradigmatic in English law: the passerby on the street that is 
injured as a result of a barrel falling from a higher floor must 
prove (a) that he/she has been injured, and (b) that this damage 
(i) was caused by the falling barrel and (ii) that according to 
experience the fact that a barrel lands on the street is 
consequence of negligence in the handling of the barrel6.  

Moving from the examples to the rule of Article 2329, it can 
in summary be said that for it to be applicable, the plaintiff that 
invokes it should prove (a) that he/she has suffered damage and 
(b) that said damage (i) has been caused in circumstances caused 
by the action of the defendant, and (ii) that experience indicates 
that when such damage is suffered in these circumstances, it is 
                                                        
5 The train crash is an example of Alessandri: see Alessandri, op. cit., (1943), p. 292. 
6 Barros, op. cit., p. 150, note n° 221. 
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due to the negligence of the party who contributed to create these 
circumstances. When these factors have been proven, the 
consequence is that claimant does not additionally need to prove 
the negligence of the defendant, nor that such negligence is 
causally related to the damage; this is presumed.  

§ 5. Prof. Domínguez’ Addendum dated 23 September 2016. 
Prof. Domínguez’ Addendum is related to the interpretation of 
Article 2329 Civil Code. I believe, for reasons explained in §§ 15–
17 of my Expert Opinion, that Prof. Domínguez is right in 
interpreting Article 2329 as containing a legal presumption of 
negligence for one’s own actions. The content of such 
presumption must be discussed in the light of the considerations 
above. 

Prof. Domínguez claims that when Article 2329 applies, 
“[t]he victim does not need to prove the negligence of the author 
of the harm, nor the causal link between the latter and the former, 
being sufficient to prove the existence of the fact that caused 
harm to him/her” (p. 2). In his opinion, “there is no doubt that the 
courts accept that the rule [in] question contains a presumption 
of fault and of causation in the liability [for one’s own actions]” 
(p. 3, translation amended)7. 

For reasons indicated above, however, Article 2329 could 
not contain a presumption of causation between the act and the 
harm. The fact that the harm suffered by plaintiff has been caused 
by defendant’s action has to be proven by plaintiff. Reference has 
been made to Alessandri’s standard example, that of a train crash. 
“A train crash is an event which, by its very nature, presupposes 
negligence; trains ought to move without crashing8”.  

                                                        
7  A brief explanation of the amendment of the translation, which in my view better 
expresses prof. Domínguez’s idea. Prof. Domínguez Spanish original refers to 
“responsabilidad por el hecho propio”, and this has been translated, in Arica Victims KB’s 
submission, as “liability for the fact itself”. But “propio” refers to the agent, not to the act: 
“el hecho propio” is not “the fact itself”, but “the act of one’s own”, as opposed the act of 
another. The general rule in the Civil Code is that one is liable for one’s own actions, but 
sometimes one is liable for the acts of another. Thus article 2321 specify the conditions in 
which parents are liable for the acts of their children, and according to article 2322 
employers are in some cases liable for the acts of their employees. Prof. Domínguez is 
clarifying that article 2329 applies only when liability for one’s own actions is concerned.  
8 Alessandri, op. cit., (1943), §195, p. 292. 
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This is indeed the case. But it is also clear that the plaintiff 
will have to prove that the harm he/she has suffered is due to the 
crash. If causation also in that regard is presumed under Article 
2329’s rule, the basis that would limit the presumption to some 
damages caused in the world, and not to others, would disappear. 
This is the reason why, in my view, it does not make sense to 
claim that the presumption in Article 2329 covers causality. 

Admittedly, in many dicta by relevant authors this is not 
clearly stated. Thus Alessandri: 

If our interpretation is accepted, when dealing with an action that gives 
rise to this presumption, the victim need not prove the negligence of the 
author of the harm, nor the causal relation between the latter and the 
former; it will be enough to prove the existence of the tortious act. In the 
case, for example, of an accident caused by a train or a car crash, or by 
the falling of a barrel, the victim will only have to prove the damage 
suffered as a consequence of the crash or the falling of the barrel9. 

As can be seen, Alessandri seems to be claiming that the causal 
link between the action and the harm is also presumed (“the 
victim need not prove the negligence of the author of the harm, 
nor the causal relation between the latter and the former”). But 
upon closer examination the meaning of the passage is clear: once 
the victim has proven that the harm was suffered as a 
consequence of the alleged tortious act, the agent’s negligence 
and the causal relevance of such negligence are presumed. This is 
because if negligence is presumed, only causality can perform 
what could be called an identifying function, i.e., the function of 
identifying the relevant harm. Prof. Alessandri (and presumably 
Prof. Domínguez) is claiming not that the causal link between the 
alleged tortious act and the harm is presumed, but that the 
(presumed) negligence has a causal connection with the harm; 
that is to say, that Article 2329’s presumption refers not only to 
the fact that defendant acted negligently, but also that such 
negligence covers the causal link between action and harm. The 
fact that the alleged harm was caused by the alleged tortious act, 
however, must be proven according to general rules.   

                                                        
9 Ibíd., §201, p. 298. 
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The same kind of ambiguity can be found in Prof. Barros’ 
Treatise. When discussing the scope of the presumption, he states 
that:  

In comparative law, a typical case in which the presumption is applicable 
occurred in relation to liability for defective products: having proven the 
harm and the product’s defect, one can presume, prima facie, that the 
cause of the harm was the product’s defect (infra N° 556) and that the 
defect was due to negligence on the part of the maker or producer10. 

Thus Barros seems to be claiming that Article 2329 allows the 
Court to presume not only negligence, but also causation between 
the defect and the harm. But this cannot be taken at face value, 
because then the question would be: how can the relevant harm 
be identified? The car was defective, and for that reason the 
steering system failed and the plaintiff crashed. Plaintiff will have 
to prove a causal link between the crash and his damages. I 
believe that, upon reflection, this is what Barros himself would 
say. This is made clearer when considering the passage to which 
Barros makes reference, N° 556, a passage that deals with 
“evidentiary aspects” of liability for defective products: 

when the circumstances of the accident entitles one to think that the 
harm is most probably due to the defect, nothing prevents to apply here 
the presumption of a causal link between the harm and the product’s 
defect, using the presumption contained in Article 232911.  

As can be seen, the situation cannot be described by simply 
saying that Article 2329 contains both a presumption of 
negligence and a presumption of causation. Causation in concrete 
is presumed if adequate causation has been established, i.e. if it 
has been proven that given the nature of the harm and the nature 
of the action in question, the former is due “most probably” to the 
latter. But to say that Article 2329 applies “when the 
circumstances of the accident entitles one to think that the harm 
is most probably due to the defect” is to say that before the 
presumption applies this has to be established: it has to be 
proven that given the kind of harm that is alleged and the 
circumstances of the accident, the latter is the most probable 
                                                        
10 Barros, op. cit., §96, p. 153. 
11 Ibíd., §556, p. 765. 
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cause of the former. As before, the most plausible interpretation 
of Prof. Barros’s passage is that once this has been established 
there is no need to submit independent evidence to the effect that 
the (presumed) negligence made a causally relevant contribution 
to the harm. It is in this limited sense that Article 2329 allows 
both negligence and causation to be presumed. 

 
 
 
 
Prof. Fernando Atria 
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